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I. Basic Principles of Self-Dealing. 

A. General rules prohibit any financial transactions between an operating or non-operating 
(grant-making) private foundation and a disqualified person. The prohibition is 
accomplished through the imposition of “excise” (penalty) taxes on the disqualified 
person (section 4941 of the Internal Revenue Code, or IRC∗) and also through the 
potential imposition of penalty taxes on the foundation’s managers (section 4941(a)(2)) 
and on the foundation itself for a “non-charitable” expenditure (section 4945). 

B. A disqualified person (DP) is any “insider,” including a foundation trustee (director), officer 
or other manager, a substantial contributor to the foundation, and persons or 
organizations related to a manager or substantial contributor, and also any governmental 
official (section 4946). 

C. There are a number of important exceptions to the general rules; these exceptions allow 
financial transactions in specifically described situations. Among the most important are 
those for: 

1. Compensation of a DP for professional or managerial services, except to a 
government official. IRC Section 4941(d)(2)(E). 

2. Transactions between a DP and an estate during the administration of the 
estate. Reg. § 53.4941-1(b)(3). 

3. Leases to a foundation by a DP of property for a charitable use, without charge 
to the foundation. IRC Section 4941(d)(2)(C). 

4. Use by a DP of foundation property on the same terms as the property is used 
by the general public. IRC Section 4941(d)(2)(D). 

 
∗ Unless otherwise indicated, all references to “sections” are to the sections of the Internal Revenue Code of 1986, as amended. 
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II. Contrast with “Excess Benefits” Rules for Public Charities. 

A. A similar, but distinctly different, set of rules apply to universities, hospitals and other 
public charities: They cannot provide “excess benefits” to a “disqualified person,” defined 
in much the same way as in the private foundation rules. IRC § Section 4958(f). 

B. The excess benefit rules, like the private foundation rules, impose an excise (penalty) tax 
on the DP rather than the public charity, but the penalty is only imposed if the amount 
paid or provided to the DP is in excess of “fair market value” for the goods or services 
sold or provided by the DP to the public charity. 

C. The excess benefit rules for public charities are also the source for the so-called 
“rebuttable presumption of reasonableness” procedures for the setting of compensation, 
discussed in further detail below. 

III. Compensation Issues. 

A. The Problem. 

1. Many, if not most, foundations determine that it is reasonable, appropriate and 
desirable to compensate trustees (directors), officers and other managers for 
their services to the foundation, and these persons are DPs because of the 
positions that they hold (and often for other reasons as well, such as being a 
family member of a substantial contributor).  

2. Compensation is, of course, a financial transaction between the foundation and 
the DP. As such, the general self-dealing rules would prohibit any 
compensation. 

3. However, except for federal, state and local government officials, reasonable 
compensation can be paid by a foundation to a DP for “professional or 
managerial services” under a specific exception, as interpreted by the IRS and 
at least one court. 

a. Government officials can only be reimbursed for partial domestic travel 
expenses, and they can benefit from a few other exceptions, e.g., 
scholarships and some prizes or awards. However, even an agreement 
to compensate a governmental official will be self-dealing, unless an 
agreement to employ and compensate the official after his or her 
governmental service is made within 90 days before termination. 
IRC § Section 4941(d)(2)(G).  

b. The judicial decision limiting this exception to professional or 
managerial services did not establish any general rule for distinguishing 
which services are professional or managerial in nature. 

i. Janitorial and similar services are not professional or 
managerial and thus are not protected by the personal services 
exception, according to one judicial decision. Madden v. 
Commissioner, 74. T.C.M. 440 (1997).  
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ii. The IRS has disapproved of maintenance, repair, janitorial, 
cleaning and landscaping services as professional or 
managerial. PLR 200315031.** It has also disapproved of 
general contractor, real property sales and leasing, insurance 
brokerage, and marketing and advertising. PLR 9325061. Real 
estate management, in contrast, has been treated as 
professional or managerial. PLR 200326039.  

iii. Secretarial services have been disapproved by the IRS as 
professional or managerial. PLR 200217056. 

B. The Solution. 

1. For professional or managerial services, the focus is on reasonable and not 
excessive compensation.  

a. Compensation must be reasonable in amount for the services rendered 
and it must not be excessive in comparison to the assets, revenues and 
activities of the particular foundation. For example, the services of a 
particular, highly skilled and experienced individual may be valued at 
$500,000 per year, but it would be excessive for that amount to be paid 
by a foundation with only $1 million of assets and $50,000 of revenues 
per year. 

b. To the greatest extent possible, the foundation should follow and 
document compliance with the procedures established for public 
charities to obtain the “rebuttable presumption of reasonableness” for 
their compensation decisions. This advice is not based on any statutory 
or administrative pronouncement, but in observations of the 
expectations of IRS agents conducting examinations of private 
foundations. 

i. Establishing the rebuttable presumption of reasonableness—
shifting the burden of proof to the IRS—is accomplished by 
compiling data regarding compensation of the same or similar 
individuals for similar services to similar organizations, taking 
those data into account in setting compensation, having non-
conflicted persons set the compensation, and promptly 
documenting all of these steps. Reg. § 53.4958-6. 

ii. The use of a compensation consultant is not required, but 
assists with the process and adds credibility (as long as the 
analysis is credible). 

2. For services that are not professional or managerial, outside parties should be 
used to the greatest extent possible. In some circumstances, the use of a 
management company owned by a DP will be allowable. The IRS has approved 
of the use of a management company owned by a DP to provide managerial 

 
** Private letter rulings cannot be relied upon by persons other than the addressee. They do, however, indicate the reasoning of the 
IRS at a particular point in time.  
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services to a foundation. PLR 200238053. Management of janitorial services, 
as distinct from the providing of janitorial services, has been approved. PLR 
200326039. Secretarial services sometimes must be arranged outside of the 
management company structure if the management company is a DP. 

IV. Employment-Related Loans. 

A. The Problem. 

1. Other than in states that legally disallow loans by charities, it is common for 
universities, hospitals and other charities to extend loans to new or existing 
employees for relocation, home purchase or other purposes. Such loans are 
often made with zero or below-market rates of interest and for favorable 
durations. Some loans of this sort are intended to be “forgiven” if the employee 
meets certain duration of service or performance standards. Such loans can be 
fit within the “reasonable compensation” exception to the excess benefits 
prohibitions applicable to public charities.  

2. Some private foundations find themselves in competitive bidding situations for 
executive or professional talent and desire to use the same recruiting or 
retention techniques as are used by public charities (and business entities). 
Unfortunately, the exception to the self-dealing rules that applies to the payment 
of compensation does not statutorily apply to allow loans to be made by private 
foundations to DPs. The IRS has expressly ruled that the personal service 
exception does not apply to compensation-related loan to a DP. PLR 9530032. 

3. The problem cannot be avoided or mitigated by a guarantee by the foundation 
of a third party’s loan to the DP. 

B. The Solution. 

1. Alternative 1: The immediate payment of additional compensation is always the 
best alternative, so long as the total amount is reasonable and not excessive. 

2. Alternative 2: A long-term employment contract with a financially capable 
foundation will often serve the same purposes as a guarantee if the foundation 
or manager is dealing with a flexible lender. So long as the employee is in the 
professional or managerial category, the amount of compensation is reasonable 
and the length of the employment contract can be determined to be reasonable 
on an objective basis, there should be no violation of the self-dealing rules. A 
compensation consultant should be able to assist with the determination of the 
reasonable length of such a contract. 

3. Alternative 3: In those situations where the loan is expected to be forgiven at 
the end of some satisfactory period of service, the same objective can be 
achieved with a forfeitable deferred compensation agreement that fits the 
conditions of sections 409A and 457(f) and that remains within the limitations of 
reasonableness. Pension payments by a private foundation to DP for past 
services are protected by personal services exception so long as the aggregate 
amount of compensation is reasonable. Rev. Rul. 74-591. Again, a 
compensation consultant should be able to assist with the determination of 
compliance.  
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V. Leases of Offices and Other Facilities or Equipment. 

A. The Problem.  

1. New or small foundations typically cannot justify the expense of a separate 
office.  

2. The most logical source of low-cost office facilities is often a DP, either as the 
owner of space or as a lessee of space from a third party that can be used 
partially by a foundation. But a payment of rent to a DP would be a violation of 
the self-dealing rules.  

B. The Solution. 

1. Alternative 1. The DP can provide to the foundation the use of the office without 
charge. The foundation can pay directly to an independent third party the 
foundation’s share of the janitorial services, utilities and other maintenance 
costs. Reg. § 53.4941(d)-2(b)(2).  

2. Alternative 2. The DP and the foundation can split the office space, with each 
leasing from the landlord its share of the space and with each paying the 
landlord directly its share of the rent. Ideally, separate entrances can be 
constructed. Note, however, that this should only be done at the beginning of a 
lease term; otherwise, the foundation will be deemed to have assumed a 
contractual, financial obligation of the DP. For shared space, such as a 
conference room or a reception area if separate entrances cannot be provided, 
the DP should bear the full cost in order to avoid disputes over the DP’s use of 
space paid for by the foundation. 

VI. Shared Administrative or Investment Services. 

A. The Problem. 

1. Especially with family foundations, it is common for the family of the founder of 
the foundation to have a family office or other means for obtaining focused 
investment advice and a wide range of administrative services appropriate for 
the management of considerable wealth. Family members are comfortable with 
the service providers and logically desire to use the same service structure to 
attend to investment and administrative matters for the foundation. 

2. It is obviously a problem for the foundation to reimburse DPs for amounts they 
have paid for administrative or investment services. 

3. Less obviously, the IRS asserts that the aggregation of investment assets 
among DPs and a foundation with the result of a lower rate of investment 
management fees constitutes a “use” of foundation assets by the DPs that 
results in self-dealing. Although no instance of the application of this same rule 
to administrative service is known to the author, there is no apparent reason 
why the same reasoning would not apply.  
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B. The Solution. 

1. Alternative 1: The safe alternative is for the foundation to negotiate a separate 
administrative or investment relationship with the desired, independent service 
providers. 

2. Alternative 2: 

a. The IRS has approved the formation of a partnership between a 
foundation and a DP, so long as the partnership interests are freely 
transferrable. PLR 7810038. 

b. This theory has allowed a foundation and its DPs to invest in the same 
limited partnerships and limited liability companies, so long as that the 
foundation’s investment was not used to allow the DPs to meet a 
minimum investment size requirement, the returns were the same for 
the foundation and the DPs, the cost of investment by the DPS was not 
reduced by reason of the foundation’s investment, the fact of 
investment by the foundation was not advertised to attract other 
investors, independent parties controlled and operated the entities, and 
the DPs were not separately compensated by the foundation on 
account of the investment. PLR 98044031. 

VII. Purchases of Assets Inherited by Foundations. 

A. The Problem. 

1. Foundation donors often leave securities, land or other assets to foundations by 
their wills without a clear understanding of the self-dealing prohibitions and 
without recognizing that the purchaser most often likely to be wiling to pay the 
most for the asset is a family member or other DP. 

2. A sale of a foundation asset to a DP is an obvious violation of the general self-
dealing prohibition, regardless of the price paid. 

3. A sale to a DP by an estate of an estate asset that is destined for a foundation 
can also violate the general self-dealing prohibition. An asset of an estate that 
will be part of the residue will be treated as destined for a private foundation if 
the residue goes to the private foundation. Rockefeller v. U.S., 572 F.Supp. 9 
(1983). A sale to DP as highest bidder in an auction of foundation assets will be 
self-dealing. Rev. Rul. 76-18. 

B. The Solution. 

1. Alternative 1: The estate administration exception, cited above, is the most 
valuable tool to address this problem. 

a. The estate administration exception allows a DP to purchase property 
from an estate or trust if the following conditions are satisfied: 

i. The executor, administrator or trustee has the power to sell the 
property or to reallocate it to another beneficiary, or is required 
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to sell the property under any option on the property held by the 
estate or trust; 

ii. The relevant court approves of the transaction;  

iii. The transaction occurs before the estate is terminated or trust 
becomes subject to section 4947; 

iv. The estate or trust receives an amount equal to or in excess of 
the fair market value of the property at the time of the 
transaction (taking any option into account); and 

v. The foundation receives (a) an interest at least as liquid as the 
property sold, or (b) an exempt function asset, or (c) an amount 
specified by a binding option. 

b. All of these factors can be reasonably controlled by the structure and 
timing of the transaction, other than the requirement for the payment of 
fair market value, which is often a judgmental determination. 

c. The “at least as liquid” requirement is also troublesome in some 
situations where cash is not to be used for the payment of the purchase 
price. 

d. If the donor will address the issue before his or her death, the “option 
alternative” is the best solution to the uncertainties of the estate 
administration exception. 

i. The option can require the executor or trustee to sell the asset 
to the DP if the DP exercises the option. 

ii. The option can establish the price. 

iii. The option can establish the consideration to be paid. 

e. If the donor is not willing to use the option alternative, the donor should 
at least clearly satisfy the other elements of the estate administration 
exception in his or her will or trust. 

2. Alternative 2: A less satisfactory, but workable, solution is for the asset to be 
sold by the foundation to an independent party and for the DP, without any prior 
agreement or arrangement, to purchase the asset from the independent party. 
In appropriate circumstances, a community foundation will be the ideal 
independent party, because a community foundation will typically not want to 
retain ownership of privately held securities, real estate or other such illiquid 
assets. Exceptional, albeit self-serving, documentation is essential to the 
utilization of this alternative solution, because the assumption of any external 
regulator will be that a “triangulated” sale was pre-arranged. An example of this 
technique may be found in PLR 8331107. 
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VIII. Fundraising Events of Public Charities. 

A. The Problem. 

1. Public charities routinely conduct dinners, golf tournaments, and other 
“entertainment” events as fundraising events, charging more for admission than 
the cost of conducting the event, often made possible by the contributions of 
goods or services by food, beverage and other vendors. 

2. Foundations are routinely asked to contribute by “purchasing tables” or 
otherwise being a “patron” or “sponsor” of the event, and just like individuals 
and businesses, are offered a number of “admissions” in return for the 
contribution.  

3. The IRS has been uncharacteristically reticent to establish rules or guidelines 
for this situation, but has ruled on at least one occasion that the use of an 
admission ticket by an officer of a DP who was not a director, officer or 
employee of the foundation is self-dealing between the foundation and the DP. 
PLR 8449008. 

4. The problem should not exist at all if the foundation is to be publicly recognized 
in some special way at the event (e.g., “supporter of the year” award) and 
foundation managers attend to represent the foundation in the recognition. This 
conclusion could possibly be supported by Reg. § 1.132-5(a)(2)(ii), Examples 
(3) and (4), which treat as working condition fringe benefits amounts paid by an 
employer to support an employee’s service as a board member of a charity, 
where that service furthered the purposes of the employer. This result also was 
obtained in PLR 8449008 for the foundation’s directors, officers and employees. 

B. The Solution. 

1. The Incorrect Solution: Some advisors have opined that the self-dealing issue is 
avoided if the DP pays the identified value of the meal or other private benefit 
and the foundation pays the rest of the cost of being a patron, sponsor or 
contributor. There is no support for this position, other than the fact that it is 
taken from the rules for individual charitable contribution deductions, and it is an 
illogical position because the DP would not have been able to attend if only the 
meal or other private benefit cost had been paid. The IRS has ruled that it is 
self-dealing for a foundation to pay the charitable part of an admission to a 
fundraising benefit and for a corporate DP to pay the part allocable to the value 
of the dinner and other personal benefits received by the DP’s employees who 
attended. PLR 9021066. The IRS would likely reach the same conclusion if the 
individual attending the event was a DP. 

2. Alternative 1: Make a grant to the charity and decline to have anyone attend. 
This is obviously a safe but unsatisfactory solution for any event that the 
foundation actually wants to support fully. 

3. Alternative 2: In suitable circumstances (e.g., a football game or circus event), 
allow foundation managers and “charitable class” individuals to attend (e.g., ill 
or disadvantaged children). Depending on numbers, it is reasonable for 
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spouses or friends of foundation managers to attend to assist with guidance 
and protection of the children or other “charitable class” individuals. 

4. Alternative 3: If the public charity is one that the foundation supports in addition 
to the attendance at the fundraising event, and if the foundation desires to 
encourage other foundations, businesses or individuals to become supporters 
of the public charity, allow foundation managers and these other potential 
supporters to attend. Although there is no support other than reason and logic 
for the position, it is reasonable for spouses or friends of foundation managers 
to attend if the guests also wish to be accompanied by spouses or friends.  

5. The best practice, unless and until the IRS and the courts provide a more 
precise answer, is for a foundation to have and abide by a reasoned, written 
policy that articulates as objectively as possible a standard for the attendance at 
a fundraising event and allows foundation payment only if attendance serves a 
charitable purpose of the foundation. 

IX. Payment of Foundation Organizational or Reorganizational Expenses. 

A. The Problem. 

1. It will be self-dealing for a DP to pay the legal, accounting and other costs for 
the organization or reorganization of a foundation and for the foundation to then 
reimburse the DP for those payments. 

2. One of the exceptions to the self-dealing rules allows a DP to make a loan to a 
foundation if the loan is without interest or other charge and the loan proceeds 
are used for the foundation’s charitable purposes (section 4941(d)(2)(B)). 
Allowing the loan to be made inherently allows the loan to be repaid by the 
foundation to the DP. Making a loan to enable a foundation to be created and 
recognized as a charitable organization should be recognized as serving a 
charitable purpose, as should a loan to enable a foundation to reorganize. 
However, there does not appear to be any recognition of this concept in rulings 
known to the author, so caution should be exercised and a ruling obtained if 
consequential amounts are involved. 

B. The Solution. 

1. Alternative 1: If the “no interest loan” discussed above is not to be used, the 
best solution is to reach an agreement with the service provider that the fees 
and expenses will not be paid until the exempt status of the foundation is 
recognized or maintained following a reorganization. That will work for the 
service provider’s fees, but the IRS will still require payment of the fee for an 
exemption application or a ruling request. Thus, some source of cash must be 
found. 

2. Alternative 2: The DP should be able to pay the costs and deduct the payments 
as a section 170 charitable contribution deduction, so long as the required 
written acknowledgement of the contribution is obtained from the foundation. 
Support for this position may possibly be found in Archbold v. United States, 
444 F.2d 1120 (Ct. Cl. 1971), addressing legal fees paid to protect a charitable 
gift. 
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X. Use of Foundation Assets. 

A. The Problem. 

1. Although not typical, it is not uncommon for foundations to own artwork, 
historical documents, rare books or other objects that DPs would like to borrow 
or use.  

2. The use of foundation assets by a DP is a general violation of the self-dealing 
rules. For example, the IRS has ruled that the placement of a foundation’s 
paintings in the residence of DP was self-dealing despite the fact that the DP 
opened the residence for public viewing of the collection on a semiannual basis 
and for irregularly scheduled group tours. Rev. Rul. 74-600. 

B. The Solution. 

1. Alternative 1: In some circumstances, the exception for use of foundation 
assets by the general public may allow use by a DP on the same terms. Use of 
private foundation’s meeting room by a government official (thus, a DP) on 
same terms as room was made available to members of the general public was 
not self-dealing. Rev. Rul. 76-10. 

2. Alternative 2: In other circumstances, it may be feasible for the foundation to 
transfer ownership of the asset to a public charity, which can then allow the DP 
to use the asset for appropriate purposes and an appropriate rental charge or 
fee. 

XI. Indemnification of Foundation Managers. 

A. The Problem. 

1. Given the many potential self-dealing penalties that a foundation manager can 
incur, foundation managers reasonably request a contractual commitment that 
they will be indemnified for self-dealing penalties. 

2. A “blanket” indemnification by a foundation against all self-dealing penalties 
would negate the effect of the statutory imposition of penalties on DPs rather 
than the foundation. 

B. The Solution. 

1. Alternative 1: Limited indemnification of foundation managers (not all DPs) is 
allowed. Reg. § 53.4941(d)-2(f)(3) and (4). 

2. Alternative 2: Not really an alternative, but a supplement: Directors and officers 
(D&O) liability insurance can be purchased and paid for by the foundation that 
will pay some of the costs associated with the imposition of a self-dealing 
penalty. Reg. § 53.4941(d)-2(f)(5). The regulations under section 132 dealing 
with working condition fringe benefits provide that D&O insurance premiums 
and proceeds do not have to be treated as compensation for income tax 
purposes for employees or volunteers. Reg. § 1.132-5(r)(4). 
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	i. Establishing the rebuttable presumption of reasonableness—shifting the burden of proof to the IRS—is accomplished by compiling data regarding compensation of the same or similar individuals for similar services to similar organizations, taking those data into account in setting compensation, having non-conflicted persons set the compensation, and promptly documenting all of these steps. Reg. § 53.4958-6.
	ii. The use of a compensation consultant is not required, but assists with the process and adds credibility (as long as the analysis is credible).


	2. For services that are not professional or managerial, outside parties should be used to the greatest extent possible. In some circumstances, the use of a management company owned by a DP will be allowable. The IRS has approved of the use of a management company owned by a DP to provide managerial services to a foundation. PLR 200238053. Management of janitorial services, as distinct from the providing of janitorial services, has been approved. PLR 200326039. Secretarial services sometimes must be arranged outside of the management company structure if the management company is a DP.


	IV. Employment-Related Loans.
	A. The Problem.
	1. Other than in states that legally disallow loans by charities, it is common for universities, hospitals and other charities to extend loans to new or existing employees for relocation, home purchase or other purposes. Such loans are often made with zero or below-market rates of interest and for favorable durations. Some loans of this sort are intended to be “forgiven” if the employee meets certain duration of service or performance standards. Such loans can be fit within the “reasonable compensation” exception to the excess benefits prohibitions applicable to public charities. 
	2. Some private foundations find themselves in competitive bidding situations for executive or professional talent and desire to use the same recruiting or retention techniques as are used by public charities (and business entities). Unfortunately, the exception to the self-dealing rules that applies to the payment of compensation does not statutorily apply to allow loans to be made by private foundations to DPs. The IRS has expressly ruled that the personal service exception does not apply to compensation-related loan to a DP. PLR 9530032.
	3. The problem cannot be avoided or mitigated by a guarantee by the foundation of a third party’s loan to the DP.

	B. The Solution.
	1. Alternative 1: The immediate payment of additional compensation is always the best alternative, so long as the total amount is reasonable and not excessive.
	2. Alternative 2: A long-term employment contract with a financially capable foundation will often serve the same purposes as a guarantee if the foundation or manager is dealing with a flexible lender. So long as the employee is in the professional or managerial category, the amount of compensation is reasonable and the length of the employment contract can be determined to be reasonable on an objective basis, there should be no violation of the self-dealing rules. A compensation consultant should be able to assist with the determination of the reasonable length of such a contract.
	3. Alternative 3: In those situations where the loan is expected to be forgiven at the end of some satisfactory period of service, the same objective can be achieved with a forfeitable deferred compensation agreement that fits the conditions of sections 409A and 457(f) and that remains within the limitations of reasonableness. Pension payments by a private foundation to DP for past services are protected by personal services exception so long as the aggregate amount of compensation is reasonable. Rev. Rul. 74-591. Again, a compensation consultant should be able to assist with the determination of compliance. 


	V.  Leases of Offices and Other Facilities or Equipment.
	A. The Problem. 
	1. New or small foundations typically cannot justify the expense of a separate office. 
	2. The most logical source of low-cost office facilities is often a DP, either as the owner of space or as a lessee of space from a third party that can be used partially by a foundation. But a payment of rent to a DP would be a violation of the self-dealing rules. 

	B. The Solution.
	1. Alternative 1. The DP can provide to the foundation the use of the office without charge. The foundation can pay directly to an independent third party the foundation’s share of the janitorial services, utilities and other maintenance costs. Reg. § 53.4941(d)-2(b)(2). 
	2. Alternative 2. The DP and the foundation can split the office space, with each leasing from the landlord its share of the space and with each paying the landlord directly its share of the rent. Ideally, separate entrances can be constructed. Note, however, that this should only be done at the beginning of a lease term; otherwise, the foundation will be deemed to have assumed a contractual, financial obligation of the DP. For shared space, such as a conference room or a reception area if separate entrances cannot be provided, the DP should bear the full cost in order to avoid disputes over the DP’s use of space paid for by the foundation.


	VI. Shared Administrative or Investment Services.
	A. The Problem.
	1. Especially with family foundations, it is common for the family of the founder of the foundation to have a family office or other means for obtaining focused investment advice and a wide range of administrative services appropriate for the management of considerable wealth. Family members are comfortable with the service providers and logically desire to use the same service structure to attend to investment and administrative matters for the foundation.
	2. It is obviously a problem for the foundation to reimburse DPs for amounts they have paid for administrative or investment services.
	3. Less obviously, the IRS asserts that the aggregation of investment assets among DPs and a foundation with the result of a lower rate of investment management fees constitutes a “use” of foundation assets by the DPs that results in self-dealing. Although no instance of the application of this same rule to administrative service is known to the author, there is no apparent reason why the same reasoning would not apply. 

	B. The Solution.
	1. Alternative 1: The safe alternative is for the foundation to negotiate a separate administrative or investment relationship with the desired, independent service providers.
	2. Alternative 2:
	a. The IRS has approved the formation of a partnership between a foundation and a DP, so long as the partnership interests are freely transferrable. PLR 7810038.
	b. This theory has allowed a foundation and its DPs to invest in the same limited partnerships and limited liability companies, so long as that the foundation’s investment was not used to allow the DPs to meet a minimum investment size requirement, the returns were the same for the foundation and the DPs, the cost of investment by the DPS was not reduced by reason of the foundation’s investment, the fact of investment by the foundation was not advertised to attract other investors, independent parties controlled and operated the entities, and the DPs were not separately compensated by the foundation on account of the investment. PLR 98044031.



	VII. Purchases of Assets Inherited by Foundations.
	A. The Problem.
	1. Foundation donors often leave securities, land or other assets to foundations by their wills without a clear understanding of the self-dealing prohibitions and without recognizing that the purchaser most often likely to be wiling to pay the most for the asset is a family member or other DP.
	2. A sale of a foundation asset to a DP is an obvious violation of the general self-dealing prohibition, regardless of the price paid.
	3. A sale to a DP by an estate of an estate asset that is destined for a foundation can also violate the general self-dealing prohibition. An asset of an estate that will be part of the residue will be treated as destined for a private foundation if the residue goes to the private foundation. Rockefeller v. U.S., 572 F.Supp. 9 (1983). A sale to DP as highest bidder in an auction of foundation assets will be self-dealing. Rev. Rul. 76-18.

	B. The Solution.
	1. Alternative 1: The estate administration exception, cited above, is the most valuable tool to address this problem.
	a. The estate administration exception allows a DP to purchase property from an estate or trust if the following conditions are satisfied:
	i. The executor, administrator or trustee has the power to sell the property or to reallocate it to another beneficiary, or is required to sell the property under any option on the property held by the estate or trust;
	ii. The relevant court approves of the transaction; 
	iii. The transaction occurs before the estate is terminated or trust becomes subject to section 4947;
	iv. The estate or trust receives an amount equal to or in excess of the fair market value of the property at the time of the transaction (taking any option into account); and
	v. The foundation receives (a) an interest at least as liquid as the property sold, or (b) an exempt function asset, or (c) an amount specified by a binding option.

	b. All of these factors can be reasonably controlled by the structure and timing of the transaction, other than the requirement for the payment of fair market value, which is often a judgmental determination.
	c. The “at least as liquid” requirement is also troublesome in some situations where cash is not to be used for the payment of the purchase price.
	d. If the donor will address the issue before his or her death, the “option alternative” is the best solution to the uncertainties of the estate administration exception.
	i. The option can require the executor or trustee to sell the asset to the DP if the DP exercises the option.
	ii. The option can establish the price.
	iii. The option can establish the consideration to be paid.

	e. If the donor is not willing to use the option alternative, the donor should at least clearly satisfy the other elements of the estate administration exception in his or her will or trust.

	2. Alternative 2: A less satisfactory, but workable, solution is for the asset to be sold by the foundation to an independent party and for the DP, without any prior agreement or arrangement, to purchase the asset from the independent party. In appropriate circumstances, a community foundation will be the ideal independent party, because a community foundation will typically not want to retain ownership of privately held securities, real estate or other such illiquid assets. Exceptional, albeit self-serving, documentation is essential to the utilization of this alternative solution, because the assumption of any external regulator will be that a “triangulated” sale was pre-arranged. An example of this technique may be found in PLR 8331107.


	VIII.  Fundraising Events of Public Charities.
	A. The Problem.
	1. Public charities routinely conduct dinners, golf tournaments, and other “entertainment” events as fundraising events, charging more for admission than the cost of conducting the event, often made possible by the contributions of goods or services by food, beverage and other vendors.
	2. Foundations are routinely asked to contribute by “purchasing tables” or otherwise being a “patron” or “sponsor” of the event, and just like individuals and businesses, are offered a number of “admissions” in return for the contribution. 
	3. The IRS has been uncharacteristically reticent to establish rules or guidelines for this situation, but has ruled on at least one occasion that the use of an admission ticket by an officer of a DP who was not a director, officer or employee of the foundation is self-dealing between the foundation and the DP. PLR 8449008.
	4. The problem should not exist at all if the foundation is to be publicly recognized in some special way at the event (e.g., “supporter of the year” award) and foundation managers attend to represent the foundation in the recognition. This conclusion could possibly be supported by Reg. § 1.132-5(a)(2)(ii), Examples (3) and (4), which treat as working condition fringe benefits amounts paid by an employer to support an employee’s service as a board member of a charity, where that service furthered the purposes of the employer. This result also was obtained in PLR 8449008 for the foundation’s directors, officers and employees.

	B. The Solution.
	1. The Incorrect Solution: Some advisors have opined that the self-dealing issue is avoided if the DP pays the identified value of the meal or other private benefit and the foundation pays the rest of the cost of being a patron, sponsor or contributor. There is no support for this position, other than the fact that it is taken from the rules for individual charitable contribution deductions, and it is an illogical position because the DP would not have been able to attend if only the meal or other private benefit cost had been paid. The IRS has ruled that it is self-dealing for a foundation to pay the charitable part of an admission to a fundraising benefit and for a corporate DP to pay the part allocable to the value of the dinner and other personal benefits received by the DP’s employees who attended. PLR 9021066. The IRS would likely reach the same conclusion if the individual attending the event was a DP.
	2. Alternative 1: Make a grant to the charity and decline to have anyone attend. This is obviously a safe but unsatisfactory solution for any event that the foundation actually wants to support fully.
	3. Alternative 2: In suitable circumstances (e.g., a football game or circus event), allow foundation managers and “charitable class” individuals to attend (e.g., ill or disadvantaged children). Depending on numbers, it is reasonable for spouses or friends of foundation managers to attend to assist with guidance and protection of the children or other “charitable class” individuals.
	4. Alternative 3: If the public charity is one that the foundation supports in addition to the attendance at the fundraising event, and if the foundation desires to encourage other foundations, businesses or individuals to become supporters of the public charity, allow foundation managers and these other potential supporters to attend. Although there is no support other than reason and logic for the position, it is reasonable for spouses or friends of foundation managers to attend if the guests also wish to be accompanied by spouses or friends. 
	5. The best practice, unless and until the IRS and the courts provide a more precise answer, is for a foundation to have and abide by a reasoned, written policy that articulates as objectively as possible a standard for the attendance at a fundraising event and allows foundation payment only if attendance serves a charitable purpose of the foundation.


	IX. Payment of Foundation Organizational or Reorganizational Expenses.
	A. The Problem.
	1. It will be self-dealing for a DP to pay the legal, accounting and other costs for the organization or reorganization of a foundation and for the foundation to then reimburse the DP for those payments.
	2. One of the exceptions to the self-dealing rules allows a DP to make a loan to a foundation if the loan is without interest or other charge and the loan proceeds are used for the foundation’s charitable purposes (section 4941(d)(2)(B)). Allowing the loan to be made inherently allows the loan to be repaid by the foundation to the DP. Making a loan to enable a foundation to be created and recognized as a charitable organization should be recognized as serving a charitable purpose, as should a loan to enable a foundation to reorganize. However, there does not appear to be any recognition of this concept in rulings known to the author, so caution should be exercised and a ruling obtained if consequential amounts are involved.

	B. The Solution.
	1. Alternative 1: If the “no interest loan” discussed above is not to be used, the best solution is to reach an agreement with the service provider that the fees and expenses will not be paid until the exempt status of the foundation is recognized or maintained following a reorganization. That will work for the service provider’s fees, but the IRS will still require payment of the fee for an exemption application or a ruling request. Thus, some source of cash must be found.
	2. Alternative 2: The DP should be able to pay the costs and deduct the payments as a section 170 charitable contribution deduction, so long as the required written acknowledgement of the contribution is obtained from the foundation. Support for this position may possibly be found in Archbold v. United States, 444 F.2d 1120 (Ct. Cl. 1971), addressing legal fees paid to protect a charitable gift.


	X.  Use of Foundation Assets.
	A. The Problem.
	1. Although not typical, it is not uncommon for foundations to own artwork, historical documents, rare books or other objects that DPs would like to borrow or use. 
	2. The use of foundation assets by a DP is a general violation of the self-dealing rules. For example, the IRS has ruled that the placement of a foundation’s paintings in the residence of DP was self-dealing despite the fact that the DP opened the residence for public viewing of the collection on a semiannual basis and for irregularly scheduled group tours. Rev. Rul. 74-600.

	B. The Solution.
	1. Alternative 1: In some circumstances, the exception for use of foundation assets by the general public may allow use by a DP on the same terms. Use of private foundation’s meeting room by a government official (thus, a DP) on same terms as room was made available to members of the general public was not self-dealing. Rev. Rul. 76-10.
	2. Alternative 2: In other circumstances, it may be feasible for the foundation to transfer ownership of the asset to a public charity, which can then allow the DP to use the asset for appropriate purposes and an appropriate rental charge or fee.


	XI. Indemnification of Foundation Managers.
	A. The Problem.
	1. Given the many potential self-dealing penalties that a foundation manager can incur, foundation managers reasonably request a contractual commitment that they will be indemnified for self-dealing penalties.
	2. A “blanket” indemnification by a foundation against all self-dealing penalties would negate the effect of the statutory imposition of penalties on DPs rather than the foundation.

	B. The Solution.
	1. Alternative 1: Limited indemnification of foundation managers (not all DPs) is allowed. Reg. § 53.4941(d)-2(f)(3) and (4).
	2. Alternative 2: Not really an alternative, but a supplement: Directors and officers (D&O) liability insurance can be purchased and paid for by the foundation that will pay some of the costs associated with the imposition of a self-dealing penalty. Reg. § 53.4941(d)-2(f)(5). The regulations under section 132 dealing with working condition fringe benefits provide that D&O insurance premiums and proceeds do not have to be treated as compensation for income tax purposes for employees or volunteers. Reg. § 1.132-5(r)(4).



